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Abstract
Over the last forty years, diversion of young offenders from the criminal justice
system has been a part of youth justice policy in Canada. Over this period of time
numerous research studies have examined the effectiveness of diversion programs. Many
have had similar conclusions: diversion programs do not draw the majority of their
participants from court bound populations. Yet, despite the evidence diversion policy
and programs continue to garner broad based support. The purpose of the paper is, in
light of previous research findings, to provide an understanding of how diversion
programs are being used and draw attention to issues that individuals working in the area
of diversion might consider in diversion program development, implementation and
evaluation.
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For over thirty years numerous research studies have examined diversion policies
and programs. Research during this time has generally asked the following types of
questions: Who gets diverted and why? Do diversion programs divert youth from court?
Is diversion effective? These questions are important and the answers to them are crucial
to an understanding of how diversion programs have operated over time and how they
might better operate in the future. In addition to these frequently asked questions, the
literature has also examined, albeit far less frequently, issues around the potential harm
diversion programs pose to participants; the potential rights violations that might result in
their application; as well as the possibility of disparity in the treatment of diversion cases.
The purpose of this paper is to examine prior research findings in an effort to better
understand the types of difficulties faced in the operation and evaluation of diversion
programs and how some of these difficulties might be addressed.
Who gets diverted?
Over the last thirty years, the question of who gets referred to diversion and for
what reasons has remained popular in diversion research. The reason for this is quite
simple. In order to understand if diversion is doing what is was intended to -diverting
youth from court- we need to have some sense of who police officers are referring to
these programs and how they compare to traditionally court bound youth. In general, the
research in this area has found that youth referred to diversion were those accused of very
minor offences. Kowalski (1999) in a study of alternative measures (or diversion
programs) for youth in Canada found that the most frequently referred cases were for
property related crimes, such as shoplifting. The referral of property related offences to
diversion is common across jurisdictions and these cases have been found to represent the
majority of diversion cases for over thirty years (see Lo et al. 2006; Carrington and
Schulenberg 2005; Krasnovsky and Lane 1998; Fischer and Jeune 1987; Mott 1983;
Moyer 1980).
The type of youth who gets diverted is, for the most part, solely the result of
decisions by frontline police officers. The discretion afforded to police allows them to
decide whether or not to charge a youth for an offence or deal with them through more
informal means, such as diversion or a warning. In an extensive study of police
discretion, Carrington (1998) found that of the youths who come into contact with the
police for a variety of offences, 41% of them were dealt with through non-judicial means
while 59% of youths were formally charged. Non-judicial processing or processing by
other means encapsulated a number of alternatives to formal charges. Other means of
processing ranged “..from an informal warning with no further action to a pre-charge
alternative measures program” (Carrington, 1998, p.8). The study involved statistical
analysis of factors affecting pre- charge diversion of young offenders and was based on
data from the Revised Uniform Crime Reporting Survey. One concern must be noted is
that at the time of the study only certain provinces had implemented pre-charge diversion
programs and others had no comparable referral program. For example, at that time
Ontario alternative measures only operated at the post-charge stage. Consequently, the
rates of youths charged in Ontario may have been somewhat overestimated, as youths
referred to alternative measures would have been recorded as having been charged rather
than diverted.
Research has examined the exercise of police discretion in diversion cases and
identified a number of factors that influence police decisions to divert. Clearly, then, the

police play an important role in the types of cases that end up in the traditional court
system. As Conly (1978) states, “It has long been recognized that the police play a
singularly crucial role in determining the numbers and types of juveniles appearing in
Canadian juvenile courts” (p.25). Conly (1978) examined police decision-making in
major metropolitan areas across Canada during a one-month period in 1976. The study
found that police discretion in the decision to charge young offenders was related to the
location in which the youth lived. According to Conly (1978) it was the practices of
individual police departments in specific metropolitan areas that resulted in larger
proportions of youths going to court. Charge rates differed considerably across the
regions under study. For example, Calgary was shown to have a charge rate of 96%
while Hamilton was shown to have a charge rate of 17%. The study suggested that the
policies and practices of individual police departments may influence the rate at which
young offenders are diverted from the courts. Conly (1978) also examined whether
variables such as offence seriousness, age, and prior contact with police further
influenced an officer‘s decision to charge a young person. Police were found to consider
a number of factors in their decision-making. The seriousness of the offence, age of the
youth at the time of the offence, as well as, prior contact with police all contributed to an
officers‘ decision to lay charges (Conly, 1978; see also Barton 1976). Barton (1976) in a
study examining police discretionary decision making found that a range of factors
influenced the decisions officers made when dealing with youth. The following factors
impacted police dispositions at the time of arrest; the nature of the current offence; a
youth‘s prior record; the race of the youth; the socioeconomic status of the youth; a
youth‘s gender and age. Similar to Conly‘s (1978) findings, the more serious the offence
a youth was accused of the more likely they were to be charged for that offence. Youth
with a known criminal history were also more likely to be charged. The older a youth was
at the time of arrest the higher the likelihood of charges being laid. Barton (1976) also
found that harsher police dispositions were significantly related to the socioeconomic
status of female youth; black youth received much harsher dispositions than white youth;
and finally, youth with a demeanor interpreted as being disrespectful also received
harsher dispositions.
While research in the 1970‘s had broadly identified the factors impacting on police
decisions in young offender cases, subsequent research more clearly identified the
relationships between these factors and how they interacted and contributed to police
decisions to divert young people. Doob and Chan (1982) in a study of police decisions to
send young offenders to court examined the factors that most influenced police officer‘s
decisions. Similar to Conly (1978) and Barton (1976), Doob and Chan (1982) found that
the decision to formally charge a young person was related to the type of offence the
youth was alleged to have committed as well as the particular characteristics of the young
offender. As Doob and Chan (1982) state, “...in making a decision whether to take a
juvenile to court, the police appear to make use of certain legal criteria (e.g., seriousness
of offence, previous record), together with some situational (e.g., attitude of the juvenile)
and some historical (e.g., past involvement with social agency, family problems) contexts
within which the juvenile is assessed”(p.32). The analyses broke down these factors into
positive and negative attributes, for example, youths either had previous contact
(negative) or they did not (positive). The presence of one negative factor did not
necessarily guarantee a youth would be charged, however, the combination of two or

more negative factors, such as a criminal history and serious offence, were found to
significantly increase the likelihood of a youth going to court (Doob and Chan, 1982).
The presence of two or more positive attributes were found to significantly reduce the
likelihood of a youth being charged (Doob and Chan, 1982).
Mott (1983) in a study of police decision making in young offender cases examined
three decision outcomes (no further action, caution or diversion, and prosecution) and the
reasons (nature of the offence, denial of responsibility, victim‘s wishes) for handling their
cases in these ways. Mott further explored the relationship between police decisions
and case outcomes by gender and by whether or not a youth was a previous or first time
offender. Mott (1983) found that for both males and females the most important factor in
police decisions to divert or charge was criminal history. That is, first time offenders
were most likely to be cautioned while recidivists were more likely to be charged. For
first time offenders, the most common justification for charging a youth was the nature of
the offence. That is, the more serious the offence the more likely police would formally
charge the youth. “The decision to caution was usually made on the advice of social
departments because some other action was being taken or the juvenile was already
subject to a care order or because the offence was trivial”(p.257).
More recently, Carrington‘s (1998) study examined a wide range of factors that
affected police officers‘ decisions to charge. Carrington (1998) broke down the
characteristics affecting the decision to charge into high, moderate and low impact.
Consistent with previous research findings the seriousness of the offence and age of the
young person were key factors in the decision to charge. Older youth involved in serious
offences were most likely to be charged. The presence of a weapon was also found to
increase the likelihood of a youth being charged. In terms of other offence characteristics,
Carrington (1998) found that the value involved in the offence had a moderate impact.
“Young persons implicated in incidents involving property valued at $25 or less were less
likely to be charged; whereas property valued at $1000 increased the likelihood of
charges”(Carrington, 1998, p.viii). Interestingly, youths involved in shoplifting offences
had on average a somewhat greater chance of being charged. This finding would appear
to be consistent with court statistics which indicate that many of the cases sent to court
are theft under cases (Thomas 2005; Thomas 2008). As past research has indicated,
police officers utilize a wide array of offence and offender characteristics in making their
decisions. And based on this research it seems that, more often than not, these decisions
result in the diversion of youth deemed by police officers to be the least risky.
McAra and McVie (2007) in a study of the impact of criminal justice system
contact and desistence from offending examined factors in front-line police officer
decisions to charge on a number dimensions. Again consistent with early research, the
study showed a range of variables on which the youths who were charged differed from
those who were not. The factors found to affect police decisions to charge included
gender, social deprivation “...as measured by family socioeconomic status, neighborhood
deprivation, and free school meal entitlement” family structure, offending behaviour
(seriousness of offences, self reported offending, drug/alcohol use), visibility (whether or
not youth had adult supervision, skipping school, hanging around public spaces), and
police contact (charges, diversion, delinquent friends). The study found that above and
beyond the many factors analyzed, seriousness of the offence was the strongest predictor
of police decisions to charge. As one would also expect, the greater the number of

contacts with police and the greater presence of police the higher the likelihood that the
youth would be charged. This is somewhat intuitive in the sense that if young people are
skipping school and hanging around without parental supervision they are more likely to
experience police contact. Aside from these findings, McAra and McVie (2007) also
found that the gender and social disadvantage were also significant predictors of the
decision to charge. That is, males and youth from disadvantaged backgrounds were more
likely to be charged by police than females and those from less disadvantaged
backgrounds.
It is clear that based on the research that has been conducted on diversion programs
and on police decisions to charge that diverted youth are typically the least risky. While
by their very structure, most diversion programs are designed for first-time minor
offenders their primary goals still remain the diversion of youth from the traditional court
process. The crucial issue then is are the youth that are referred to these programs, in
light of their relative risk, youth who would have otherwise been sent through the
traditional court process.
Do Diversion Programs Divert?
Probably the most important question which has been repeatedly asked in diversion
research over the last thirty years is whether or not diversion programs are actually
dealing with the types of youth that would have otherwise been sent through the
traditional court process. This is obviously a very important question because diversion
policies since the 1960‘s have been defined and justified as an alternative to the
traditional court process. The empirical evidence suggesting that diversion contributed to
the net-widening effect first described by Stanley Cohen in 1979 developed rapidly
during the 1970‘s. Many researchers have examined this question and most have come to
similar conclusions. Diversion programs tend to draw upon large numbers of youth who
would have been, in the absence of formal diversion programming, dealt with less
formally by police (see Vorenberg & Vorenberg 1973; Elliot 1974; Klein 1975; Klein
and Teilman, 1976; Blomberg 1977; Austin et al., 1978; Sarri 1979; Farrington and
Bennett, 1981; Parker et al., 1981; Polk 1981; Decker, 1985; Pratt, 1986; Sanders, 1988;
Ezell, 1989; Macallair and Males, 2004). More specifically, the majority of young people
referred to diversion programs are youth who would not have been formally charged and
sent through the traditional court process.
Klein and Teilman (1976) examined two police diversion programs in California
and found that youth referred to both of the programs when compared to court bound
youth tended to be younger, involved in less serious delinquency as well as those with no
prior criminal history. In 1976, the California Youth Authority examined a number of
local diversion programs and the types of youth referred into the programs and also found
that the majority of youth referred were those who would not have otherwise been
processed in the traditional court (as referenced in Blomberg 1983). This finding is not
surprising given that diverted youth are typically seen as the least risky.
Blomberg (1977) examined a large scale diversion project that involved services
and entry points for youth. The program began operation in 1972 and included a drug
abuse unit, outreach centre, family intervention unit, and a neighborhood youth outreach
house. The program received referred youth from the police, courts, as well as youth not
involved in the criminal justice process but who were deemed to be in need of services.
The study found that rather than reduce the control of the courts, the diversion program

served to expand the control of youths by bringing into a formal diversion process the
youth and the youth‘s family. Blomberg (1977) argued that the decreases in youth arrests,
probation referrals, cases at probation intake were linked to the displacement of these
youth into diversion programming that placed them on informal probation and this was
also linked to an increase in cases closed at the initial intake. The diversion program
represented a means by which the courts could deal with youth and their families. In
addition, youth previously not dealt with by the courts were now finding themselves in
the diversion program whether by referral by police or some other means. As Blomberg
(1977) states “Diversion‘s official goal of limiting the scope of and jurisdiction of the
juvenile court has not been achieved. Instead, diversion has enlarged the scope of the
juvenile court and the proportion of population under its control”(p. 281).
Sprott, Doob and Greene (2004) in an evaluation of a pre-charge diversion program
in Toronto, Ontario, found that the vast majority of cases referred were not drawn from
court bound populations. The study explored the effects of the introduction of the
Toronto Police Service Youth Referral Program in the six police divisions where the
program had been implemented and found that once they had controlled for what was
happening in all of the other non-program divisions, within-division trends over time, and
the introduction of the Youth Criminal Justice Act (YCJA), there was a significant
relationship between the program and a decrease in the number of youths charged with
theft under in two of the six program divisions. Sprott et al. (2004) estimated that overall
somewhere between 9 to 12 cases or about 11% of the total number of referrals might
have been diverted from court each month for theft under by the diversion program.
While much of the evidence suggests that diversion has in large part simply served
to bring greater number of youths into the justice system, there is some evidence to
suggest that efforts to broadly divert youth from the criminal justice system is possible.
There is some more recent research that has shown that diversion can work when
integrated properly into youth justice legislation (see Chan, Bargen, Luke, Clancey, 2004;
Carrington and Schulenberg 2005; Bala et al., 2009). Chan et al. (2004) in research
examining the impact of the new youth justice legislation found that three years after the
implementation of the New South Wales Young Offenders Act, the number of minor cases
going to court significantly decreased. The findings of this study suggest that explicit
instructions in the legislation on how youth should be processed resulted in dramatic
differences in how the police dealt with young offenders, because fewer minor cases were
sent through the traditional court process under the new law. The New South Wales
experience is important because the legislation guiding Australia’s youth justice system
advocates diversion from the court and achieves this through the explicit control and
limiting of police discretion in young offender cases. The youth court, under this
legislation, is seen and appears to be effectively used as a last resort in young offender
cases. Indeed, Carrington and Schulenberg (2005) also found that legislative changes
brought about under the YCJA (such as/including explicit guidance on the use of
diversion) resulted in changes in police discretionary practices. This research found that
following implantation of the YCJA, a there was a significant decrease in charges laid by
police.
While there are a large number of studies that have demonstrated that diversion
programs simply have not done what they were intended to do- divert youth from court - ,
over the last thirty years, there have been some research studies which have suggested

that diversion programs have had some positive impact. Many of the positive results
focus on issues such as reduced recidivism and cost effectiveness. Similar to the question
of who gets diverted, the question of how effective diversion programs are has also been
asked repeatedly over time. The measure by which this has been assessed (recidivism)
has been plagued by problems and rendered many of the findings in this area
inconclusive. Much of the evaluation research looking at diversion programs have been
plagued by problems of inadequate control groups in assessing the impact of diversion on
program participants (Andriessen, 1980; Decker, 1985; Hillsman, 1982). A number of
studies have shown that diversion programs reduce recidivism among diverted youth
when compared to court bound youth (Quay and Love, 1977; Palmer and Lewis, 1980;
LeGalbo and Callahan, 2001; Forgays, 2008). Far fewer have demonstrated no effect (see
King et al., 2001) or increased recidivism (Lincoln 1976). The recidivism measures
results have tended to be the most contentious area in the literature on diversion programs
and they have proven to be quite problematic for evaluators because the comparisons
between groups may in fact be meaningless. That is, youth diverted are likely to be the
least risky and to be involved in the least serious crimes and are typically youth who
would have been dealt with informally by police. On the other hand, court bound youth
tend to be older and involved in more serious crimes. Drawing inferences that the results
of a comparison of these two types of youth has anything to do with the relative impact of
‘diversion’ and the ‘court’ is necessarily artefactual because in the absence of diversion
programming, diverted youth would have been less likely to reoffend anyway. Another
problem in this area which tends to inflate the likelihood of positive results is the
tendency to exclude - for good reasons at times - youth who have failed to complete
diversion.
Once it is understood that the majority of diversion programs have not diverted
youth from court and instead have brought arguably the least troublesome youth into the
system more formally, questions about recidivism and cost effectiveness become more
complicated. That is, if we assume that diversion works – youth are diverted from the
court process – these questions are simple and make sense. If diversion works as it was
intended, comparisons between ‘court’ youths and ̳diverted‘ youth would be important
because one could see whether they differed in the likelihood of reoffending. Even if
there were no difference, one might, on a policy basis prefer ‘diversion’ if it could be
shown to be a less expensive means of dealing with young people in comparison to the
traditional court process. But these questions are more complicated and not as easily
answered when we recognize that the majority of the cases referred to diversion would
not have otherwise been sent to court. Many of the studies which indicate positive results
fail to adequately consider possible net-widening effects and have been heavily criticized
for their research designs and the meaningfulness of their comparisons of recidivism (see
Polk 1981; Gibbons & Blake 1976; Andriessen, 1980; Beck et al., 2006).
Over the last thirty years, the assessment of recidivism among diverted youth has
been used as a source of support for both positive and negative conclusions concerning
the effectiveness of diversion programs. On the one hand, the consistent demonstration in
the literature that diverted youth are less likely to reoffend has been touted as a major
success among diversion proponents (See Quay and Love, 1977; Palmer and Lewis,
1980; Binder and Geis, 1984; LeGalbo and Callahan, 2001; Forgays, 2008). On the other
hand, the finding that diverted youth are less likely to recidivate compared to court bound

youth has been heavily criticized because of the methodological flaws inherent in
comparing recidivism rates of very different types of youth. In this context, then,
diversion is seen not as effective in reducing recidivism, but as an extension of social
control. (Polk 1981; Gibbons & Blake 1976; Andriessen, 1980; Beck et al., 2006).
Despite these differences in conclusions people have drawn concerning diversion, it is
worth noting that most authors – whether proponents of diversion or not – acknowledge
the difficulty in evaluating these programs precisely because of these issues. Many still
argue that diversion can work (Beck et al., 2006). Calls have been made on both sides for
an expanded understanding of the effectiveness of diversion programs beyond the
traditional measures of recidivism and cost savings. Unfortunately, up until now, few
evaluation studies have embarked on research beyond these measures
Drawing conclusions about Diversion and its future under the YCJA
Over time there has been relative consistency in the answers to many of the
questions being asked about diversion. Research on diversion has generally concluded
that youth diversion programs bring many youths into a system who, in the absence of
these programs, would likely have been dealt with informally. And research has not
conclusively found advantages to formal ‘diversion’ programs in terms of recidivism or
cost-savings. The research has shown that many of these programs typically widen the
net-of social control by bringing youth into the justice system who would have otherwise
been handled informally by police. It is this finding that has contributed to the mixed
assessments of diversion policy and programming. Yet, despite these mixed assessments
on the success or failure of particular diversion programs, many academics as well as
those responsible for youth justice policy hold on to the possibility of success in
justifying the continuation of both diversion policy and programming (see Pratt, 1986;
Sanders, 1988). There is something about diversion that seems to appeal to everyone
from academics to politicians to members of the general public and to those having
responsibilities within the criminal justice system (e.g., law enforcement).
Despite the many concerns about diversion, research has provided us with a number
of tools for understanding the operation of pre-charge diversion programs and most
importantly, has provided a starting point for those wishing to improve how diversion
works in youth justice. As evidenced by the experiences following the implementation of
the New South Wales Young Offender Act and to a lesser degree following
implementation of the Youth Criminal Justice Act, it appears we can implement and
successfully divert youth from more formal processes. These studies demonstrate that
when policies are instituted that provide explicit guidance in police use of discretion
diversion can be achieved. While further amendments to the YCJA may not happen at
least in the short term, program developers and police departments might consider
implementing diversion programs baring in mind the positive effect explicit guidance on
their application might have in achieving program goals.
The primary goal of most, if not all, diversion programs is to reduce the use of
youth court. When we ask if diversion programs are working –diverting youth from
court-we need to think carefully about what the answers will be and understand that it
may be next to impossible to ensure that all youth referred to these programs were indeed
court bound. This allows for a more meaningful understanding of the ‘diversion
question’. The fact that formal pre-charge diversion creates a third option necessarily
means that those referred will be drawn from one of the two previous groups (those who

would have been charged and those who would have received informal warnings). The
question then is what proportion of these two groups will fill this third option in formal
pre-charge diversion. It is not reasonable to expect that all youths in a diversion program
will come from the otherwise court- destined group and that none would be drawn from
the informal processing stream. However, the goal in setting up and paying for such a
program is clearly that of the youths would be predominantly coming from the stream
that otherwise would have been sent to court. Establishing what this proportion should
look like will be useful for researchers and evaluators looking at the operation of these
programs in the future.
In addition to achieving diversion’s primary goal, it might also be useful for
program developers to consider what other goals these programs hope to achieve and
explicitly state them. If programs are set up in such a way that these additional goals
(whatever they may be) can be independently evaluated, we may be able to achieve a far
greater understanding of the effectiveness of diversion (or lack thereof). The reason this
is important is that until diversion programs can successfully achieve the goal of drawing
the majority of their cases from court bound populations, measures such as cost savings
and recidivism are suspect. Even if we accept these as measures of effectiveness, we
cannot hope to achieve either until the primary goal of diverting youth from the
traditional court process is achieved. The reason for this is simple. Any comparisons
made between diverted youth (if the majority are youth who would have been dealt with
less formally) to court bound cases would be somewhat meaningless. For example, in
order for diversion programs to contribute to a reduction in criminal justice expenditures
the vast majority of the participants must be drawn from those youths who would have
otherwise been processed in the courts. Indeed, if they are not drawn from this group and
we are instead referring youths who would have been dealt with less formally by police
we may in fact be increasing criminal justice costs.
Diversion is a policy that is here to stay, at least for the foreseeable future. The
question that must be addressed now is how we can work toward developing programs
and policies that will accomplish what they intend – diversion of youth from the youth
court. The research is clear: ‘true’ diversion can be effectively achieved with policies
that more explicitly address the use of diversion through limitations placed on police
discretionary practices with young offenders. However, in order to move forward in
diversion it is critical that we understand that the diversion of youth from the traditional
court process is not an all or nothing phenomenon, it is simply unrealistic and impractical
to think about pre-charge diversion in this way. It is likely that the net-widening effects
associated with these programs are here to stay and the real question is what can be done
to minimize this in practice. In the end we want to know if these programs are effective,
a first step in being able to answer determine this is by establishing the proportion of
youth in diversion that we would expect to be drawn from court bound populations and
understanding that some percentage of cases will inevitably contribute to a net-widening
effect. Once these issues are understood and dealt with in policy and program guidelines
measures of program effectiveness, such as cost savings, will be far more meaningful.
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